passes from A. to B. The same consequence follows if A., intending thereby to make the instrument operative as his deed, delivers it as such to X. as the agent of B., and this is equally true whether X. is the duly authorized agent of B. or whether he is in fact a stranger to B., provided that the latter subsequently ratifies his act. Whether in general a separate act of acceptance by B. is necessary to make the instrument operate as a deed need not be discussed.
For the purposes of this article the important feature in the illustrations given is the fact that, whether the transaction is immediate between A. and B., or whether a third person X. is involved, the transfer of title is (save for the question of acceptance above alluded to) instantaneous. If X. is merely A.'s agent and A.
has not yet manifested his intent that the instrument should operate as his deed, it is a nullity, and B., whatever his equitable rights may be, has no legal interest in the property. If X. is acting as B.'s agent, authorized or unauthorized, and A. has made a delivery to him as such, the title is wholly in B. and A. has no legal interest in the property save as it may be reserved to him upon the face of the instrument.
Between these two extremes lies a group of cases where, without making any attempt to state the situation with technical exactness, it may be said that the transfer from A. to B. of the title, using this term to denote the sum total of the" real rights that are the subject matter of the deed, is not instantaneous. This situation arises when the third person X., to whom the deed is handed over, is the agent of both A. and B.; where the deed has passed out of the control of A. but where its coming into the complete control of B. is dependent upon a contingency of some kind. This is the class of case that is loosely referred to as an escrow, or conditional delivery.
Looking at the cases somewhat more carefully, it will be seen that there are three fundamentally different situations which are embraced within the more general phrases above-mentioned. (i) B. may have a contractual right against A. with respect to the land, and the conveyance may be executed by A. and left with X. to be by him delivered to B. upon the performance by the latter of his part of the contract. This is the situation to which the term "escrow" is most fittingly and commonly applied. (2) A. may execute a conveyance in favor of B. and give it to X. to be by him Harv. L. Rev. 566 1912 Rev. 566 -1913 delivered to B. upon A.'s death. (3) A. may execute a conveyance in favor of B. and give it to X. to be by him delivered to B. upon the happening of some contingency other than those above mentioned. Each of these groups will be separately considered.
I.
Suppose that A. and B. make a contract to sell and buy respectively a piece of land, and that A. further agrees to and does in fact execute in proper form and give to X. a deed of the land. X., it is agreed, is to hold it until B. performs his part of the contract and is then to deliver it to B. B. performs his part of the contract, which we may assume to be the payment of the purchase price, and X. delivers to him the deed. B. gets a good title. When did the instrument become A.'s deed so as to pass the legal title to B.? Obviously not when A. handed it over to X., for he did not intend that it should at that time become his deed. His intent was, and it was sufficiently externally manifested by the terms under which he delivered the instrument to X., that it should become his deed when the consideration was paid by B. There seems to be no difference of opinion on the proposition that both inter partes and as regards third persons who stand in no peculiar relations to either A. or B. the escrow becomes a deed and the title passes at the second delivery.' Thus when at the time of the first delivery there was an outstanding interest in the land which is bought in by the grantor before the second delivery there is no breach of the covenants of title; 2 so as to an incumbrance removed between the two deliveries by the grantee, the fact that it was in existence when A. delivered to X. is no breach of the covenant against incumbrances; 3 so the fact that A. has delivered the escrow to X. for B. cannot be set up by A.'s tenant in bar of a distraint for rent by A. 4 Suppose, however, that after the delivery from A. to X. but before B. performs, A. directs X. not to deliver the instrument to B. on B.'s performance. What are now B.'s rights? It has been held that he may if he wishes, after performance or tender, ignore the delivery in escrow, and go into equity and compel A. to execute a new deed.' He need not, however, so do. If X., after performance by B., delivers the deed to B. despite A.'s order to the contrary, it is well settled that this will be sufficient to vest the legal title in B. 6 If X. does not deliver the deed after performance by B., the title is nevertheless held to pass, 7 and B. may maintain a bill in equity against X. to compel him to deliver the deed, 8 or if the deed has wrongfully been delivered by X. to a third person, B. may maintain trover for it against such third person. 9 There is no hardship on A. in this rule and it is an easy way of accomplishing justice, but for an understanding of other aspects of the law of escrow it is well to see exactly what is done in this case. As has been already pointed out, the general rule is clear that the delivery of a deed is fundamentally a question of the grantor's intent. If he executes and delivers the deed in pursuance of a decree of a court of equity his intent is immaterial, because the only court to which he c6uld go to get relief against this deed is the one that has ordered him to make it. But in the present case the instrument has been voluntarily executed, and although he may be guilty of a breach of contract in not consenting, at the time when the grantee performs, that it shall become operative as his deed, the fact still remains that he does not so consent. Upon what principle then can the court nevertheless declare it to be effective as his deed? Let us for a moment consider a different kind of case.
Suppose, independently of any question of escrow, that A. contracts with B. to sell and B. to buy a piece of land. B. pays or tenders the price; A. refuses to convey. B. can go into equity and obtain a decree compelling A. to execute a deed in due form. As has just been mentioned, the fact that A. at the moment when he was delivering the deed in pursuance of the decree was in a state of internal rebellion and in fact did not intend the instrument as his deed would make no difference. It would have all the earmarks of a deed, and B.'s title acquired under the deed would be unimpeachable.' 0 Now consider the situation when there is in fact this escrow which A. has agreed shall become his deed upon the payment by B. of the purchase price. B. has paid, but A. has refused his consent that it shall become his deed. Here already at hand is a document which bears all the earmarks of A.'s deed; B.'s equitable right is clear to compel performance by A. of his part of the contract, but such a deed when executed by A. will, so far as outward appearance goes, be no more A.'s deed than the one now in existence. Under such a state of facts it is not to be wondered at that a court should simply make a short cut, ignore the non-existence of A.'s intent and declare the present document to be binding at law as his deed. The court may say that A.'s intent in this kind of case is immaterial, or it may put the doctrine in the form of a fiction and say that his intent is "irrevocably given" or is "conclusively presumed to continue." The important fact is, that in a case where there would be relief in equity the courts have seized on the existence of the escrow to work out the same relief under a legal formula." When the rights of third persons are involved, the fictional character of the doctrine of delivery in escrow and the fact that it is essentially a working out of equitable rights under legal formua are more clearly perceptible. Thus, suppose that after A. and B. have contracted as before, A., after depositing the escrow with X. but before B. performs, dies, leaving an heir, C. Now not only is it clear that when B. performs A. cannot intend the instrument to operate as his deed, but there is the further difficulty that at that time the legal title to the land is not in A. but in C. Plainly B. could go into equity here and get a conveyance from C. since the 10 Compare "Specialty Contracts and Equitable Defences," by James Barr Ames, 9 HARv. L. REV. 49, at 57, 58.
u In Jackson v. Catlin, 2 Johns. Cas. (N. Y.) 248 (1807), Chancellor Kent discussed at some length the character of the right of a grantee in an escrow and came to the conclusion that it was in the nature of a condition, personal to the grantee, and did not pass to the state under an act of attainder that forfeited "all his estate, both real and personal, held or claimed by him, whether in possession, reversion, or remainder, and also all estates and interests claimed by executory devise or contingent remainder." It is worth noting that the statute does not in terms include equitable interests.
latter is not a bona' fide purchaser. Can the court of law use the instrument previously executed and still in X.'s possession to accomplish the same result? Surely. All that is necessary is for the court to say that on the performance by B. and the delivery by X. the deed of A. "relates" to the time of the original delivery by A. to X. Thus B. is saved the need of a recourse to equity. Such a statement, of course, is another fiction -the language used really explains nothing. If, however, the suggestion already made be borne in mind and if the law as laid down be regarded as being, as in the situation previously considered, a working out in legal forms of equitable rights, the case becomes readily understandable. There are a number of decisions that hold under just these facts that as a matter of law A.'s deed operates to convey to B. a title that is good as against A.'s heir, A. having died after the delivery to X. but before the performance by B.1 2 This fiction of relation is a hard tool to handle: under what circumstances will the second delivery relate to the first so as to cut out intervening rights? It must be admitted that the rules ordinarily laid down are of no great assistance in a specific case, whether we take the statement of Sheppard's Touchstone 11 "that to some purposes it hath relation to the time of the first delivery and to some purposes not," or the language that the courts at present not infrequently use, that the deed will relate where it is necessary "to accomplish justice." If the principle that has already been suggested, namely, that the courts in their determination of the rights created under a delivery in escrow have been unconsciously working out in legal form by means of fictions what are essentially equitable rights, is capable of general application it ought not to be difficult to arrive at a perfectly specific answer to the question as to when the legal title derived under an escrow relates to the first delivery. If C., the person whose rights intervene between the first and the second delivery, is a purchaser for value from A. without notice of B.'s rights, then there will be no relation; the second delivery will be too late to affect C.'s previously acquired title and B. will lose. If C. is not a bona fide purchaser we may expect that the court, instead of saying that C. has the legal title but subject to an equity in favor of B. which B. may protect in a court of chancery, will say that the escrow deed relates to the first delivery and so gives B. the older legal title and that C. gets no legal title at all. An examination of the cases in which the question has been raised will show that so far as the actual decisions go there is almost complete unanimity in the results reached. The following are the more important characteristic cases that raise this question.
A. and B. make a contract for the sale of land and A. delivers his escrow to X. for B. A. then marries C. B. then performs and the deed is delivered. It will relate to the first delivery so that C., the wife, will have no dower interest in the land, and the deed will not be open to the objection that it does not pass a clear title.1 4 Again, where A., after the delivery of the deed in escrow to X., 'sells the same land to C., who gives therefor a valuable consideration but knows of the deed delivered in escrow to X., B., the grantee in the escrow deed, will, on performing the conditions of the escrow and getting the deed, obtain thereby a title that is at law superior to that which C. obtained from A. 5 An attaching creditor is not, in most jurisdictions, treated as a purchaser for value; consequently as against him also the title of B., the grantee, will "relate" to the first delivery and defeat the attachment. 13 Pac. 315 (1887), the court held that the legal title went to C., the vialdfide purchaser, but that B., the grantee in the escrow deed, was entitled to a conveyance of the title. In Conneau v. Geis, 73 Cal. 176, 14 Pac. 580 (1887), on the same state of facts, where the action was for the possession of the land, the court .held that B. was entitled to possession as against C. In McDonald v. Huff, 77 Cal. 279, ig Pac. 499 (i888), on the same state of facts the court again held that B. was entitled to possession against C., and further said that as against B., C. "gets no title." See also Wittenbrock v. Cass, zio Cal. i (i895 App. 36o, 44 Pac. 675 (I896) , is sometimes cited as contra. In that case A., the vendor, was endeavoring to compel B. to accept a title against which there ex-Price v. Pittsburg R. Co.1 7 presents a different illustration of the same tendency. In that case the land covered by the escrow was occupied by tenants. The vendees paid interest on the purchase price from the date of the delivery to X., the holder of the escrow. After performance and delivery of the deed the title was held to relate to the first delivery, and the vendees were allowed to maintain against the tenants an action of assumpsit for use and occupation from the date of the first delivery of the escrow. Over against these cases is to be set the case where C. occupies the position of a bon.fide purchaser. Thus under the recording law of Oregon an attaching creditor is treated as a purchaser for value.
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A. and B. had made a contract for the sale of the land and A. had deposited the deed in escrow with X. B. had made part payment. C., a creditor of A., then attached. It was held that any further payments to X. for A. made by B. after notice of C.'s attachment were ineffectual as against C., who by his attachment obtained all the interest that A. still retained in the premises, namely, the bare legal title and an equitable right to hold that title for the unpaid balance of the purchase price.' 9 Thus far in the cases that have been examined B.'s equity has been the older, and the question has been whether the later transaction with C. did or did not cut it off or, to put it correspondingly in the formula that is usually employed, whether B.'s deed did not or did relate. This application of the doctrine of relation in escrow in exact analogy to the principles of equity appears, however, in other ways. Thus in one case A. derived title from C. under a voidable tax deed duly recorded. A. had brought an action to quiet title against C. and judgment had been rendered in A.'s favor. A. later contracted to sell and B. to buy the land, and A. executed a deed .and deposited it in escrow with X. for B. C. then filed a motion to reopen the proceedings in the action to quiet title and to set aside isted C.'s attachment lien, acquired with notice of the relation between A. and B. The court held that B. could not be compelled to accept a doubtful title. In Jackson v. Rowland, 6 Wend. (N. Y.) 666 (1831), the attaching creditor prevailed over the grantee in escrow. It is not clear in that case, however, that at the time of C.'s attachment there was any definite contract with respect to the sale of the land. the judgment in A.'s favor. B. paid the purchase price and received the deed, and was then made a party to the proceedings. It was held that B. had constructive notice by the filing of C.'s motion, and that consequently as against C. his deed would not relate, if the title should ultimately be found to be in C. 20 This case is a very pretty illustration in legal language of the equitable principle that the owner of the junior equity who gets his equity in good faith and who then starts to get in the legal title will take the legal title subject to the older equity provided he has notice of the older equity before paying the purchase price. An unconscious application of another principle of equity to the doctrine of relation is seen in Frost v. Beekman.2 A., in pursuance of a contract with B., delivered to X. a conveyance of the land to be delivered to B. when he should give X. a duly executed mortgage of the land in favor of A. B. made a deed of the land to C. B. then executed the mortgage to A., had it recorded, delivered it to X. and received from X. the conveyance executed by A. Both A. and C. acted without actual notice. It was held that as between A. and C. the conveyance from A. to B. would not relate, because so to hold would make the mortgage to A. subsequent to the conveyance to C.; and as the escrow is allowed to relate only "to do justice" it would not be allowed so to do in this case; with the consequence that C. took subject to A."s mortgage. The court added that as between A. and B. the escrow would relate. Had there been no conveyance in escrow here but merely an agreement to convey, and had B. then deeded to C., then mortgaged to A. and contemporaneously taken a deed from A., it seems clear that a court of equity in settling the rights of the parties would have reached the same result that was reached here in legal form.2
Another illustration of the underlying principles of the doctrine of relation is the following case. A. contracted with B. and C. for the sale of land, and in pursuance of the contract left with X. his escrow executed in favor of B. and C. B. died before the performance of the contract. It was held that upon the performance of the contract by C. and the delivery of the deed by X. B.'s heir and C. took the legal title as tenants in common. 24 As previously pointed out the regular rule is, soundly enough, that inter partes the title in an escrow deed passes at the second delivery. Where, however, even inter partes the analogy to doctrines of equity would require the court to hold that the deed relates, it has not hesitated so to do. Take, for example, the rule of equity that where the vendee pays interest on the purchase price from the time of the making of the contract up to performance, he is entitled to the rents and profits of the land in the absence of an express contract giving them to the vendor. 4 A. and B. made a contract for the conveyance of a tract, the deed was deposited in escrow with X., A. collected the rents until the second delivery by X. to B., the latter having also paid interest on the purchase price. It was held that on the delivery of the deed the title related to the first delivery and B. was allowed to maintain an action against A. for breach of the covenant of warranty.
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Before leaving this branch of the subject, there is one slightly different class of case that should be noticed. Thus far we have dealt with cases where the agreement between A. and B. consisted of a mutually enforceable contract, in pursuance of which the deed was delivered in escrow. Is there any difference in the application of the doctrine of relation if A. gives B. a binding option on the land? So far as the rights of the parties in a court of equity are concerned, it has been said in England 27 that B. will be unable to enforce this option as against a purchaser from A. of the legal title, this case being regarded as coming within the principle laid down in Haywood v. Brunswick Building Society 28 that a court of equity will not enforce an affirmative obligation relating to the land against another than the original contractor. In this country, however, there are several decisions and dicta to the effect that such an option is enforceable against a person who takes under A. with notice or without paying consideration. 29 In the working out of these same equitable principles in the escrow cases no distinction is made between the mutually enforceable contract and the option. In fact it is frequently difficult to discover whether the agreement between the parties, in pursuance of which the delivery in escrow was made, was a mutual contract or an option. There are, however, a few cases where it seems clear that there was only an option. Thus where in pursuance of an option contract A. deposited in escrow with X. a deed in favor of B. and died devising the land to C., B. on a subsequent compliance with the terms of the option was held to have obtained by A.'s deed a legal title good "by relation" against the devisee; 31 in another similar case such a deed was held binding against A.'s heir, 3 and in another against a purchaser with notice. It seems dear then that in these cases of escrows the courts have, with one or two possible exceptions, uniformly in varying sets of circumstances worked out what they have treated as the legal rights of the parties in precisely the same way that a court of chancery would have worked them out as equitable rights.
II.
In the class of cases just considered, the two salient facts have been these: first, that A., the grantor, did not intend by the execution and delivery of the deed to the holder in escrow thereby to pass to B., the grantee, any interest in the land; whether the deed should ever become operative remained an uncertainty depending upon whether or not B. performed his part of the contract: second, that B. had throughout an equitable interest in the land. The class of case now to be considered differs in both regards from the preceding group. Suppose that A. executes in favor of B. a deed of Blackacre and gives it to X. and says, "This is for B., give it to him at my death." What rights arise out of this transaction?
At the outset a rather difficult question of fact sometimes presents itself. Does A.. mean to keep control over his deed so that he still has the right to take it back, with the result that the situation really is that X. is to deliver the deed to B. only if A. does not tell him to do something else with it, i. e., is X. really holding it simply as A.'s depositary; or has A. definitely parted with all control over it, does he regard the transaction as finished so that the matter of B.'s getting the land is only a question of time? 13 If the former view be taken of the facts the whole question falls. The decided preponderance, both of decisions and dicta, is that unless A. relinquishes all control over the instrument at the time of the delivery to X. it differs in no wise from a will, because not until the moment of A.'s death can it be regarded as definitely intended to be operative; and being in substance a will, it must fail of effect because it does not satisfy the statutory requirements of a will. Assuming that A. reserves no such control over the deed as to make it substantially a testamentary instrument, and so bad for the reasons just considered, what are the rights that arise from the delivery to X. of the deed for B.? There seem to be two pretty clearly defined theories on which the courts have proceeded, although it must also be pointed out that in some cases the courts seem to have shifted from one view to the other, apparently without any clear appreciation of the fact that they were so changing their position.
In the larger number of states where this question has arisen for adjudication the rule has been laid down that the delivery by A. to X. vests immediately the title to the land in B." In some states this rule is accompanied by the qualification that B.'s interest is subject to a life estate in favor of A. 36 The rule as thus laid down undoubtedly achieves just the result that the grantor had in mind. By his delivery to X. he intends to settle the matter once for all, and then and there to vest in B. a definite, indestructible, real right. By his direction to the depositary to retain the deed in his own possession until the death of the grantor, he dearly has in mind the creation of a situation such that he shall not be disturbed in the possession of the property during his life. On just what theory the courts proceed in their doctrine that A. has a life estate is not dear. There is ordinarily nothing on the face of the instrument sufficient to create such an estate.
3 7 The result may perhaps be reached upon the theory of a resulting use which would give A. a legal life estate; or upon the theory of a trust of some sort which would give him an equitable estate, although the relation of such to the Statute of Frauds is nowhere, so far as the writer is aware, discussed in these cases; or, which would seem perfectly sound, the courts may mean simply that since the deed is in the possession of X. and will not be delivered to B. until A.'s death, there is no one who can disturb A. in the possession of the land and that consequently he has what is substantially as good as a life estate; perhaps with the further implication that should B., prior to A.'s death, obtain possession of the deed by fraud or otherwise, a court of equity at least would protect A. in the enjoyment of the premises.
The theory above outlined is simple and, if the statements of the court as to the existence of a life estate in the grantor be taken in the sense last suggested, is not inconsistent with other branches of the law of real property. In a number of jurisdictions, however, the courts have used language which, taken at its face value, would seem to indicate that in the class of case now under consideration they thought the rule to be that the title passes from A. to B. only on the delivery of the deed by X. to B., 'r perhaps at the moment of A.'s death, with the corollary that when necessary for the purposes of justice the title will relate to the time of the delivery from A. to X. 38 This whole doctrine is undoubtedly derived from the class of true escrows already considered in the first part of this article; indeed the courts sometimes refer to the present situation as being a delivery in escrow. The fundamental differences, however, between the two kinds of cases are obvious. As already pointed out, the reason why in the true escrows A. cannot change his intent after the delivery of the deed to X., or to put it more accurately, why his change of intent is immaterial, and the reason why the deed relates under certain circumstances is that B. throughout has in the land an equitable interest that is being protected in these legal forms. This foundation is here wholly lacking; B. is, ex hypothesi, a donee; he has neither paid any consideration nor performed any act that would raise an equity in his favor. On the theory now under consideration that no title passes to B. until A.'s death, it is hard to perceive any reason why A. should not be permitted to change his mind and revoke his deed at any time prior to his death. Not only does B. on this theory not have any real rights, but he has not even a contract right. And if A. may change his mind at any time prior to his death, the document would seem in substance to be a testamentary instrument and bad if it fails to satisfy the requirements necessary to a will. The truth of the matter seems to be either that the courts use this phraseology loosely and without meaning exactly what they say (as will be pointed out in the next paragraph), or else we have here a possible new doctrine in the law of conveyances by deed which will be considered more at length later on.
Admitting that there seems to exist in this branch of the subject this conflict in the doctrines held by the different courts, the more important question is as to how real this apparent conflict is. If we direct our attention not to the language of the courts but to the result that they reach, the differences between these two groups of decisions largely disappear. There is a peculiar justification for disregarding the exact language of the courts in these cases, because of the fact already alluded to that in some instances in the same jurisdiction the court has at one time apparently based its decision upon the ground that the title passes to the grantee at the moment of delivery by the grantor to the depositary, and at another time upon the ground that it passes as of the date of the second delivery, but relates.
3 9 Looking then only to the facts of these cases it will be seen that in almost nine-tenths of them the contest is between B. the grantee of the deed and the heirs of the grantor. In such a case the only real question is whether B. has the title. How or when he got it is of minor importance. Under such circumstances the statement that the title passes only at the second delivery, or the further statement that when it passes it relates to the first delivery, need not be taken with literal exactness. Conceding, however, that in most of the cases it is unnecessary to do more than decide that B. has at some time acquired from A. a title that is good against A.'s heir, if the contest arises between the grantee under the deed and some person who claims a right derived from A. between the first and the second delivery the need for an exact delimitation of the rights of the parties then becomes imperative. If the court goes on the theory that B. gets title from the first delivery so that the utmost that A. has after the delivery of the deed to X. is a legal life estate, then any person claiming under A., whether as purchaser, creditor, or donee, would acquire no property right that could be asserted against B. after A.'s death. B. won as against one who, after the delivery by A. to X. of the deed in B.'s favor and before the delivery of the deed to B. by X., purchased the same lands from A. with knowledge of the deed to B.
The court based its decision on the earlier case of Bury v. Young,2 in which case B. won as against a devisee of A. The two cases are, however, distinguishable in that in the later case B. paid a consideration.
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If now we take the theory that a title passes to B. only by the second delivery, it must be dear that except in so far as B. is protected by the doctrine of relation he will lose as against anyone who in the interval between the first and the second delivery acquires from A. any interest, legal or equitable, in the same piece of land. If the interest acquired by the third person is legal, B. will dearly lose as having the later legal title. If the interest acquired by the third person is equitable, B. will also lose, for although in that case he would acquire the legal title he would get it as a donee, hence subject to previous equities. How far then in this group of cases is B. helped out by the doctrine of relation?
In Rathmell v. Shirey" the contest was between creditors of the deceased grantor and B. the gratuitous grantee. The grantor had remained in possession of the land, the creditors had no notice, Fed. 539 (1885) , the court held that B. after the delivery to him by X. of A.'s deed could not defeat a right of way granted in fee by A. to C. between the first and the second delivery. The court, however, based its decision upon the ground that B. was barred by the Statute of Limitations, and also referred to the fact that A. remained in possession and that the deed to B. was not at the time recorded. 44 6o Oh. St. 187 (1899) , 53 N. E. io98.
actual or constructive, of the deed to B. and extended credit upon the faith of A.'s apparent ownership.. The court, while not finding any fraud, said that the doctrine of relation applied only to do justice, that it would not do justice to apply it here, and gave judgment in favor of the creditors." It should be noticed that in Ohio lien creditors are within the protection of the recording act, and simple creditors of a deceased debtor are by virtue of the lien which arises at his death also brought within the act; 46 in other words, that the creditors here were in the position of purchasers for value without notice. In this case, therefore, even had the court proceeded upon the theory that the title passed to B. at the first delivery, the result would have been the same. In Smiley v. Smiley 47 a wife of A., whom he had married after his delivery to X. of the deed to B., claimed dower in the land so conveyed. Judgment was for B., his title being said to relate to the first delivery. The court said that while marriage might be a valuable consideration, the determining element in this case was the fact that the woman married with knowledge of the conveyance to B. In Ladd v. Ladd, 8 where the wife's right to dower also depended upon the question whether A. died seised of the land, the court held that the deed would not relate and that the wife was entitled. This case, however, may rest upon the ground that X. was throughout the depositary for A. and not for B.
In Stone v. Duvall 49 B., the grantee, died after delivery to X. but during the life of A. A. thereupon filed a bill to have the deed canceled. The court held that this could not be done; that although the deed did not operate to give B. any immediate rights or interest in the premises, nevertheless it was out of A.'s power to affect it, and on his death the delivery to B.'s heir would operate by relation to vest the title in the said heir. The court referred to the fact that the deed purported to be for a consideration.
These cases are too few to justify any very general conclusions. These suggestions may, however, be made: (i) No decision, with the possible exception of Ladd v. Ladd, that purports to stand on this doctrine of relation reaches a result different from that which would have been reached had it proceeded on the more generally accepted and sounder view that title passes by the first delivery; (2) Assuming the doctrine of relation to be applicable to these cases, the application of the doctrine is harmonious with the application of it in the cases of the true escrows: i. e., there is no relation of the title where the situation is such that if B., instead of being the grantee under an escrow, were the holder of an equitable interest in the land, his equity would be cut off by the transactions had between his grantor and the third person contesting B.'s right, and where the situation is such that an equity would not be cut off, the doctrine of relation is applied.
Ill.
The characteristic features of the two groups of cases that have been thus far considered have been these: In the first group, the delivery of the escrow by the grantor A. to the depositary X. is not intended by the grantor to pass thereby to the grantee B. any interest in the property, and whether any title ever shall pass depends upon the future coDduct of the grantee; in addition, however, to this delivery in escrow, there is some other transaction between A. and B. sufficient per se to create in B. an interest in the land that a court of equity would protect. In the second group the state of affairs is just the opposite; there is no transaction between A. and B. sufficient to give an equitable estate in the land, but on the other hand when A. delivers the deed to the depositary his intent that it shall definitely operate in B.'s favor is unqualified; it may be his intent that the operation of it, so far as the giving of a possessory interest is concerned, shall be for a time postponed, but that is the only qualification. There remains for consideration a group of cases, not very numerous, in which appears neither of the affmative factors above mentioned, i. e., where there is no transaction between A. and B. sufficient to create in B. an equitable interest in the land, and where on the other hand it is not dear that A. by his delivery to X. of the deed in B.'s favor intends to part with all control over the deed and to vest at once in B. an unconditional interest in the land postponed only with respect to the possessory rights until A.'s death. the death of A., the title would thereupon pass to B. Thus in Nolan v. Otney 6 7 A. executed a deed of land in favor of B. and gave it to X. It was originally intended that his delivery should be absolute, but in fact A. kept control of the deed, although it was in X.'s custody. A day or two before A. died he told X. to deliver the deed to B. if B. should pay a sum of money and' execute a note. After A.'s death B. fulfilled these requirements and X. delivered him the deed. In an action between A.'s widow and B. (apparently to determine the title to the land) it was held that B. had the legal title. The court, after animadverting upon the fact that ordinarily the acts to be done by the grantee are contemplated as being performed in the life of the grantor, and pointing out that these requirements might have been complied with in the life of the grantor, said that this fact was of no importance, that there was no more difficulty in applying the doctrine of relation to this class of case than to any other case of delivery in escrow; and that upon the performance by B. of the conditions imposed by A. the title passed to the former as of the date of the original delivery of the instrument." The same principle has been applied in one or two cases where there was no act to be performed by B. which could in any wise be regarded as in the nature of a consideration for the transfer of the title. In Hunter v. Hunter 59 A. delivered to X. a deed in favor of B. to be delivered to him if he reached the age of twentyfive. It was held that the death of A. before B. reached twenty-five would not prevent the title passing to him upon the happening of that event, the court saying that there was by the first delivery "a quasi-creation of an estate subject to be defeated by the failure to perform the stipulated condition." 60 These latter cases seem hard to sustain on any generally accepted principles of law. The difference between these and the other deeds 57 75 Kan. 3i, 89 Pac. 6go (1907 (1882) . In Prewitt v. Ashford, 9o Ala. 294, 7 So. 831 (i8go), where the grantee was apparently a donee, the court treated the conveyance as being an escrow and creating rights by relation from the time of the first delivery. made in contemplation of death is marked. In them A. intends unqualifiedly that the title shall go to B. and regards the delivery of the deed to X. as settling matters definitely. Here the very fact that there is the further condition of something being done by B. or of some contingency's occurring, shQws that the delivery by A. to X. is not intended by the grantor to be final any more than it is in the case of a true escrow. Of course, if B. performs prior to A.'s death there is no difficulty in sustaining the deed, even though the second delivery is after A.'s death, because the performance by B. would raise an equity in his favor. Where this is not the situation, B. as a volunteer has no equity, nor, as just said, has A. by the delivery to X. intended to vest a title in B. postponing only the possession. If such is the case the complete title to the property must still be in A. and at his death it must go to his heir. Once in A.'s heir, how can A.'s uncompleted deed operate to take the title from him? Merely to say that there is a rule of law that A.'s deed relates is not particularly satisfactory, especially when in the other cases of relation it is possible to find a recognized principle in analogy to which the doctrine of relation is applied.
There is the explanation suggested in Hunter v. Hunter, 6 that the deed operates from the first delivery to vest a legal title in B. subject to a condition subsequent. This is open to several objections: it would have to be further modified to embrace the conception of the postponing of possession; it is based upon a construction of the facts that is unjustified, for the very fact that the contingency is uncertain or that B. is to do something further is strong evidence that no more here than in the case of the true escrow is the delivery to the depositary intended to pass at once an estate to the grantee (it is true that the grantor intends by this delivery to give the grantee the right to get an estate, but this will be considered presently); finally, this theory is open to the fundamental objection that it attempts by parol, not to show when the deed is to be delivered, for it is generally accepted that this is not within the Statute of Frauds, 6 2 but to modify the face of the deed and read into\it a condition subsequent that will operate to affect the title to realty. 
(1893).
The following suggestion may be made with respect to these cases, although no decision resting upon this ground has been discovered. The cases like Davis v. Brigham " are sound enough. They are cases of purely business dealings where the grantor throughout intends to do nothing more, as one of the cases itself says, than to make an offer which he can withdraw at any-time prior to acceptance by the grantee. In the cases like Nolan v. Otney, 6 4 on the other hand, this is not the case. While it is true, as said before, that the grantor does not intend by the first delivery to give B. a title, since it is only if B. performs the further requirement that he is to get the deed, it is also true that A. intends to give, and probably considers that by so depositing the deed with X. he has given, B. an irrevocable right to earn the title by doing the required act or to have it come to him if the stipulated contingency happens. It may be, then, that these few cases and the' language used by some of the courts in the cases considered in the preceding section indicate a tendency toward a rule that when the deed, perfect on its face and requiring no further act on the part of the grantor, is delivered by him to a depositary with the intent stated above, this is in itself a sufficient part performance by A. of the transfer of the title so that upon these facts alone an indefeasible right is created in B. to be allowed to perform within a reasonable time or to await the coming of the specified contingency, with the result that when the performance is made or the event does happen the title vests, and may be said to "relate." It is well settled that equity will, under certain circumstances, compel a donor to complete an inchoate gift in cases where at law no rights would arise. 65 It may be that here is another kind of uncompleted transaction where law is going one step beyond equity. It may be that the courts in these cases consider the gift by A., if the act required of B. be regarded as the occasion simply of the vesting of the title, or the offer by A., if the act of B. be regarded as the consideration for the transfer of the title, as having advanced to such a stage (since no further act need be required of A. and the document purporting to convey the title is out of his physical control) as to give B. something sufficiently like an equitable interest to put him in at least as good a position as the beneficiary in a voluntary declaration of trust. Of course it is obvious that B. is not the beneficiary under a declared trust, nor is he in such a position that for any other reason he could go into equity and compel a transfer of the title. 'At the same time, there would be nothing inherently unreasonable or unsound if a law court should declare that under facts such as we have been considering B. was entitled to be protected. That the step should be declared to be merely a new application of wellrecognized principles, or that it should be taken under the kindly over of a fiction, would surprise no one who is familiar with the way in which law develops. Harry A. Bigelow.
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